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“Our” New Bualding 


Ar VARIOUS TIMES during the past decade, as the membership and 
activities of the American Judicature Society have doubled, tripled and quad- 
rupled, there has been talk among its officers and directors of the possible day 
when the Society might purchase or erect a building of its own, perhaps to be 
named “Harley Hall” in honor of Herbert Lincoln Harley, its founder. Although 
we are going into the American Bar Center as a tenant, there are reasons why 
we may consider that in a very real sense it is partly “our” building. The gifts 
of the Society's members toward the cost of the building would add up to a 
very substantial percentage of the whole. The Society has made a substantial 
donation directly out of its treasury, and a memorial to Herbert Harley is to 
appear among the memorials in the building. 

Indeed, one reason why the building developed as a center for all national 
legal organizations rather than a mere A.B.A. headquarters was the fact that 
the great leaders of the bench and bar who planned it were officers and 
directors of the American Judicature Society and other organizations as well as 
the American Bar Association, and had the courage and vision to plan for the 
entire profession rather than for just one of its many organizations. 

And so we of the American Judicature Society take rightful pride in the 
new “cathedral of justice,” and pledge ourselves to do our part to make it 
measure up to that inspiring description. 
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Heavouarters of the American Judi- 
cature Society will be moved next month 
from its present suite of offices in Hutchins 
Hall, on the University of Michigan campus, 
in Ann Arbor, Michigan, to the new Ameri- 
can Bar Center in Chicago. The Society's 
board of directors, in a mail poll conducted 
last month, voted by an overwhelming 
majority of 85 to 8 to adopt the recommenda- 
tion of the executive committee that the in- 
vitation of the American Bar Foundation be 
accepted, and a statement by President Al- 
bert J. Harno making public announcement 
of the impending move was released to the 
press from Ann Arbor on August 7. The move 
is scheduled to be completed on or about 
the first of October. 


Very early in the planning of the new 
building, two or more years ago, it became 
generally known throughout the legal pro- 
fession that it was to be not just a head- 
quarters building for the American Bar As- 
sociation but a national bar center where all 
other national legal organizations might es- 
tablish themselves and take advantage of the 
unique facilities to be afforded there. The 
proposal to move into that building came 
officially to the American Judicature Society 


THE AMERICAN BAR CENTER, Chicago, in which the offices of the 
American Judicature Society will be located after next month. Still under 
fas construction, the building was to be dedicated on August 19, and was expected 
we to be ready for occupancy sometime in September. This recent photograph 
shows the building lighted by the morning sun, as viewed from a point east of 
the building on the sidewalk of 60th Street. The five windows on the top floor 
of the right wing, behind the flagpole, and the first few on the shaded side to 
the right will be those of the American Judicature Society’s offices. The 
windows along the right-hand wall, which faces north, look out over the 
beautiful Midway and across to the Rockefeller Chapel and other buildings 


of the University of Chicago. 
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only last January, however, when it was 
presented to the Society's executive commit- 
tee at a two-day meeting held in the Society’s 
Ann Arbor offices. The executive committee 
decided that a decision so far-reaching should 
be made only by the board of directors, and it 
voted to refer the question to the board with- 
out recommendation for consideration at its 
meeting in Washington, D. C., on May 20. 


That meeting, a breakfast meeting in the 
Mayflower Hotel, was attended by thirty- 
eight of the Society's 107 directors and 
officers. The proposed move to Chicago was 
the subject of an extended debate that lasted 
throughout most of the forenoon. Those 
speaking in favor of the move stressed the 
better facilities and advantages which the 
Society would have there, and the desir- 
ability of cooperating with the organized bar. 
Others were reluctant to see the Society's 
pleasant association with the University of 
Michigan brought to an end, and were ap- 
prehensive that the move might result in the 
Society's being obscured by and ultimately 
absorbed by the American Bar Association. 
When a vote was finally taken, late in the 
forenoon, it was a tie — fourteen for and four- 
teen against the proposal. Thereupon, a 
motion was quickly offered and unanimously 
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carried that the question be referred back to 
the executive committee with directions to 
bring back a recommendation. 


At a special meeting in Chicago on June 
23, the executive committee inspected the 
partly-completed building, and after a day’s 
thoughful deliberation voted unanimously to 
recommend acceptance of the invitation. In 
order that the members of the board might 
vote with more deliberation than would be 
possible at the annual meeting, which had 
been scheduled to take place in Chicago on 
the very day of the dedication of the new 
building and less than two hours before the 
actual dedication ceremonies, and in order 
to give every member of the board a chance 
to vote, including those who would not be 
able to attend the annual meeting, it was de- 
cided to submit the issue to them by mail 
and take their votes in the same way. A state- 
ment by the executive committee, published 
herewith, in support of its recommendation, 
accompanied the ballots, along with minutes 
of the Washington and Chicago meetings. A 
letter presenting the opposite point of view 
was mailed to all members of the board by 
one of the directors. The last tally of the re- 
turned ballots, with all heard from except 
a few who have been abroad or otherwise 
inaccessible, was eighty-five for to eight 
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against adoption of the executive committee’s 
recommendation. 


Moving to Chicago really amounts to going 
“pack home” for the American Judicature 
Society, which was founded in that city on 
July 15, 1913, and maintained its offices 
there for the first seventeen years of its exist- 
ence. The Society was and is an Illinois non- 
profit corporation. During most of those 
seventeen years, through the friendly inter- 
est of the great John H. Wigmore, dean of 
the law school of Northwestern University, 
the Society was closely associated with that 
institution, and Herbert Harley, its founder 
and secretary-treasurer, was a member of the 
Northwestern law faculty. In 1930, on invi- 
tation of the regents of the University of 
Michigan, extended through the late Henry 
M. Bates, dean of the University of Michi- 
gan law school, the Society moved to Ann 
Arbor and set up headquarters in the old 
law school building at the corner of South 
State Street and North University Avenue, 
subsequently renamed Haven Hall. Upon 
completion of the beautiful Law Quadrangle 
in 1933, the Society moved to its present 
suite of offices on the fourth floor of Hutchins 
Hall. Haven Hall was destroyed by fire in 
1950. 


The scholarly environment which the 
American Judicature Society has enjoyed in 
the past through its association with North- 
western University and the University of 
Michigan will not be lost in the forthcoming 
move, for the American Bar Center is situated 
on the campus of another great institution 
of learning —the University of Chicago. The 
building is situated at 1155 East Sixtieth 
Street, on the south side of the world- 
famous Midway Plaisance, facing the beauti- 
ful Rockefeller Chapel. It is constructed in 
two large wings, with a connecting section. In 
the south wing will be housed the library 
and research center. The first and second 
floors of the rest of the building will be taken 
up with American Bar Association offices. 
The American Judicature Society and other 
national professional organizations will oc- 
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cupy the third floor of the north wing, over- 
looking the Midway. The fine law library of 
the University of Chicago law school will be 
close at hand to supplement the special 
library of bar association materials which is 
to be assembled in the new research center. 


Transfer of the Society’s offices to Chicago 
will involve moving the home of Glenn R. 
Winters, secretary-treasurer of the Society 
and editor of the JourNAL. Since 1946 he and 
Mrs. Winters and their family have lived in 
Barton Hills, along the Huron River just 
north of Ann Arbor, a short distance from 
the home in which Herbert Harley, founder 
of the Society lived until his death in 1951, 
and where Mrs. Harley, his widow, still 
resides. The Winterses have purchased a 
home in the Chicago suburb of Evanston, and 
plan to be moved in time for the opening of 
school in September. Other Ann Arbor em- 
ployees of the Society, Mrs. Helen L. Betts 
and Mrs. Cynthia M. Layher, have been in- 
vited to go to Chicago with the Society, but 
because of family connections in Ann Arbor 
they have declined to do so and will sever 
their connection with the Society when the 
Ann Arbor office is closed. Mrs. Betts has 
been secretary to Mr. Winters, bookkeeper, 
and membership campaign manager since 
1943. She is now serving her second term as 
president of the Huron Valley chapter of the 
National Secretaries’ Association, and last 
month she attended the national convention 
of that organization in the Waldorf-Astoria 
Hotel, New York, as delegate of the Ann 
Arbor group. 

The American Bar Center was to be dedi- 
cated on August 19, as a climax to the week- 
long American Bar Association convention 
which opened the previous week-end in the 
Conrad Hilton Hotel, Chicago. Chief Justice 
Earl Warren of the Supreme Court of the 
United States delivered the main address, 
and Robert G. Storey, last retiring president 
of the American Bar Association, also spoke. 
The work on the building has been rushed 
in recent weeks in preparation for that event, 
and it will be ready for occupancy shortly 
thereafter. 
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From the dean of the 
University of Michigan Law School: 


While we on the faculty of the law school necessarily regret the 
severance of the long-continued relationship with the American Judica- 
ture Society, resulting from the Society's occupancy of quarters in 
Hutchins Hall, we realize that the splendid facilities available in the 
newly-completed American Bar Center in Chicago, coupled with the fine 
service that will be rendered by the Society and its staff to the other 
American bar activities conducted in the new Center, make the move to 
Chicago a most desirable one from the standpoint of the organized bar 
and its activities. 

We shall, of course, continue our deep interest in the work of the 
American Judicature Society. 

E. BLYTHE STASON 


From the president of the 
American Judicature Society: 


The University of Michigan has for many years provided a home for 
the American Judicature Society. The members of the Society are deeply 
conscious of the gracious hospitality we have enjoyed, and we shall ever 
be grateful for it. We recognize yet another bond to the school in that 
the Society was founded by Herbert L. Harley, an alumnus of the school. 

It is particularly fortunate that this connection was established with 
the University of Michigan, an educational institution which could well 
understand the aspirations and ideals of the Society and which offered it 
numerous facilities in aid of their fruition. The move to the American 
Bar Center does not mean that we are breaking with the intellectual, 
the scholarly, the idealistic traditions which have been so intimately a 
part of our association with the Michigan law school; we hope to 
continue these traditions and to bring the ideals of the Society to ful- 
fillment in the context of the activities of the new Bar Center. 


ALBERT J. HARNO 


From the president of the 
American Bar Foundation: 


The officers and directors of the American Bar Foundation are 
highly gratified with the decision of the directors of the American 
Judicature Society to move its headquarters to the American Bar Center. 
It is our sincere conviction that the move to the Center of the Judicature 
Society, the American Bar Association, and other national legal organiza- 
tions, will result in more effective service to the public and the legal 
profession without in any way jeopardizing the independence or freedom 
of action of each organization. We recognize fully the value and 
importance of maintaining the separate identity of all of the organiza- 
tions housed in the Center, but believe all will benefit from this closer 

WILLIAM J. JAMESON 
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Statement of the executive committee 
to the board of directors in support of 
its recommendation that the invitation to 
move into the American Bar Center be 
accepted: 


To THE DIRECTORS 
AND OFFICERS OF THE 
AMERICAN JUDICATURE SOCIETY: 


Pursuant to the mandate of the board at 
its meeting in Washington on May 20, the 
executive committee met in Chicago on June 
23 to consider again the proposal that the 
Society's offices be moved to the new Ameri- 
can Bar Center building in Chicago. All 
members of the committee were present ex- 
cept Judge Orie L. Phillips, who was pre- 
vented from attending by urgent judicial 
business. 

After a forenoon tour of the building, in- 
cluding the area which has been set aside 
for the use of organizations like ours, and 
after an extended and thorough discussion 
which occupied the rest of the day, the 
undersigned are unanimously of the opinion 
that the invitation should be accepted and 
the offices moved as soon as possible after 
the building is ready. 

We think the idea of a national bar center 
as a home for all national legal organizations 
is fundamentally sound. It will make possible 
for them all a better esprit de corps, better 
understanding of each other, and better op- 
portunities for mutual assistance and coop- 
eration. However, a bar center cannot be 
made of brick and stone alone. The organi- 
zations for which it was built must move in 
-and put it to use or else the investment will 
be wasted and the bar center never truly 
come into being at all. 

The American Judicature Society, which 
for forty-one years has labored unceasingly 


MRS. HELEN L. BETTS (left) and MRS. CYNTHIA 
M. LAYHER, employees in the Ann Arbor office, 
were invited to go with the Society to Chicago, but 
have decided to stay in Ann Arbor. Mrs. Betts has 
been Mr. Winters’ secretary for eleven years, and is 
president of the local chapter of the National Secre- 
taries’ Association. 
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for a better and more effective organized bar 
in this country, would put itself in a strange 
position indeed if, as one of the leading na- 
tional professional organizations outside of 
the American Bar Association, it should now 
decline to participate in a project which in 
a very real sense may be said to be the ful- 
fillment of the Society’s own efforts. 

The more organizations there are that come 
in, the more fully will the bar center ideal 
be realized. By announcing our intention to 
participate, we will not only be doing our 
own part toward making the project a suc- 
cess, but also we will be lending our in- 
fluence, for whatever it may be worth, toward 
inducing other organizations to join us there. 

For the sake of the Society itself, as well as 
the Bar Center, the move is a desirable one. 
We need to be there to continue to do our 
job effectively. Our work is promotional. 
Herbert Harley likened it to that of the 
chemical catalyst, which promotes and facili- 
tates a reaction without itself taking part in 
it. The reaction we promote is the never- 
ending series of projects to improve the ad- 
ministration of justice that is constantly being 
carried on by the organized bar, national, 
state and local. To fulfill our function in re- 
spect to them, we need to maintain continu- 
ous and intimate contact with the organized 
bar. We have done so the best we could 
through the years. The American Bar Center 
will provide a better medium for it than ever 
existed before. If we take advantage of it, 
we will be in closer touch than before; but if 
we stay out our position will not remain ap- 
proximately the same but will be worse. Or- 
ganized bar activities will thenceforth center 
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in and whirl around and stem from the Bar 
Center, and we cannot possibly maintain as 
close contact with them from a distance as 
if we are there. 

Up to now the University of Michigan 
law library has been as useful for our pur- 
poses as any library anywhere, but in the 
future that will not be true. The collection of 
bar association literature that is to be as- 
sembled for the first time in the Bar Center 
will be. an exceedingly useful tool which 
cannot be duplicated anywhere else, and of 
which we will be deprived if we do not go to 
the only place where we can have access to 
it. 

Our present office space in Hutchins Hall 
on the University of Michigan campus is 
adequate for present needs and for some ex- 
pansion. However, we cannot expect ever to 
have any more space in this building, except 
perhaps on a temporary basis, and it seems 
wise to take desirable space in the Bar Center 
building now while it is available rather than 
wait until we are compelled to move and find 
that none is available. We have grown a 
great deal in the last decade, and will grow 
still more in the next one. Now is the time 
to provide for it. 

If the move would prejudice the continued 
separate existence, individuality or independ- 
ence of the Society, it would be our duty, and 
yours, to oppose it. We think that is not likely 
to happen. Any hint of encroachment or in- 
terference would be a greater threat to the 
American Bar Center than it would be to us, 
for it would endanger the very concept of 
the Center as a home for separate and in- 
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dependent organizations. Once we moved in, 
it would be a blow to the Bar Center for us 
to move out, and we could expect them to 
do their utmost to make us contented there. 
In this respect, our bargaining position would 
be extremely strong. 


It will cost us a few thousand dollars a year 
for rent in Chicago, while our rent in 
Hutchins Hall has been free as a gift of the 
University of Michigan Law School. How- 
ever, if there are other reasons for going, we 
ought not to stay out for mere monetary con- 
sideration. We can pay, and it will be worth 
it. 


In conclusion, we wish to make it clear 
that the Society’s relations with the Uni- 
versity of Michigan Law School are _har- 
monious, and that we have been cordially 
invited to remain in our present comfortable 
and attractive offices indefinitely. The issue 
of moving has arisen not because of any 
change in the situation at Ann Arbor, but 
simply as a result of the erection of the Chi- 
cago building and the invitation to all na- 
tional legal organizations, including ours, to 
come in. For the reasons above stated, we 
recommend that the invitation be accepted. 


ALBERT J. Hanno, President 


Laurance M. Hype, Chairman of 
the Board 


GLENN R. WINTERS, Secretary- 
Treasurer 


E. SMYTHE GAMBRELL 
Howarp L. BARKDULL 
Morris B. MITCHELL 


THe 1954 ANNUAL MEETING, announced in the June JouRNAL, took place on 
August 19, before this issue was mailed. To avoid conflict with the American 
Bar Center dedication later the same day, the luncheon began at 11:15, there 
was no program, and business was transacted during the meal. Names of officers 
and directors elected will appear in the October issue. 


| 
| | 


Courts 


of Record 
Records 
of Courts 


By ELMORE WHITEHURST 


ELMORE WHITEHURST is assistant director of the 
Administrative Office of the United States Courts, 
in Washington, D. C. This is an adaptation of his 
address before the Judicial Conference of the Sixth 
Circuit last April. 
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Copy of recognizance of Aaron Burr, with Luther 
Martin and John Cummins as sureties, for his 
appearance before the United States Circuit Court at 
Chillicothe, Ohio, acknowledged before Chief Justice 
Marshall and dated Virginia District, October 20, 
1807. Certified by Lyne Starting, January 21, 1808. 


A BY-PRODUCT of 
the growth, the increasing complexity, and 
the acceleration of the pace of our national 
life and government has been the startling 
accumulation of government records in re- 
cent years. I don’t suppose there has ever 
been anything like it in the history of the 
world. In the executive branch, more govern- 
ment records were created over the period 
of 1941 to 1951 by ten times than the amount 
of records which were accumulated during 
almost the entire first 150 years of our 
government's existence. The records of the 
federal courts are growing and expanding in 
a similar fashion. 
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One of the attributes of a “court of record,” 
according to the law dictionary, is that its 
acts and judicial proceedings are enrolled or 
recorded for a perpetual memorial or testi- 
mony. For centuries court records have been 
synonymous with the idea of permanency. 
At one time fictitious law suits were arranged 
in connection with the sale of land in order 
to insure the best possible record of the 
transaction being made by getting it entered 
in the court records. 

In the federal courts of the original states 
the records go back to 1789 and to the date 
of statehood or earlier in the courts located 
in the other states. Accumulating for 165 
years through periods of war and peace, ex- 
pansion, inflation, and deflation, these records 
faithfully mirror the kaleidoscope of our 
national life. 


Aside from the immediate interests of the 
parties whose liberties and property rights are 
determined by these records, consider their 
value to the historian and scholar. For ex- 
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ample, in January, 1808, Aaron Burr and 
Herman Blennerhassett were indicted by the 
United States Circuit Court at Chillicothe, 
Ohio, for conspiracy. Trials were never held, 
as Burr and Blennerhassett did not appear 
within the state nor did the government press 
the charges further after the trial of Burr in 
Virginia. When the circuit courts were 
abolished on January 1, 1912, their records 
became a part of the official records of the 
district courts and among the records of the 
Ohio Circuit Court transferred to the District 
Court for the Southern District of Ohio at 
Cincinnati were those relating to the pro- 
posed trials of Burr and Blennerhassett. In 
April, 1939, pursuant to an order of Judge 
Nevin and Judge Druffel, these records were 
transferred to the National Archives. Some of 
these documents were originally part of the 
testimony presented in the Burr trial at 
Richmond, Virginia, which were transmitted 
to Ohio for use there and never returned. I 
am informed that when the papers were re- 
ceived by the National Archives they were 
folded, not arranged, and in need of repair. 
They have now been flattened, repaired, and 
placed in chronological order. I am informed 
that the clerk in the Southern District of 
Ohio has been furnished a photographic copy 
of the papers, which are most interesting as 
they contain letters, affidavits, and cyphers 
of the principals in this dramatic incident of 
American history. 

Judge Boyd informed me that some of the 
very first cases in the court in Memphis were 
cases in which the famous Confederate 
General Nathan Bedford Forrest was indicted. 
The comprehensive history of the part which 
the federal district courts, courts of appeals 
and circuit courts have played in the develop- 
ment of our country has never been written, 
but when it is, resort by historians to these 
records will be indispensable. 


View of the interior of Federal Records Center in 
New York City Area, Region 2 of General Services 
Administration. Federal records are neatly housed 
in cubic foot cartons, arranged on shelves ten shelves 
high in order to achieve maximum use of floor 
space. 
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Papers in the case of John B. Currie v. Allen Jordan, 
damaged in the great Chicago fire of 1871. This is 
the only case record known to have survived the 
fire. The papers have been repaired by the National 
Archives and were returned to the court for 


exhibition. 


Court records are frequently taken for 
granted but they have no special exemption 
from the ravages of time, fire, water, dirt, 
insects, or neglect. So the theory that court 
records are permanent is sometimes found to 
be in conflict with the facts. Fires or floods 
have taken a toll. Records have become lost 
or carried away. In Tennessee, for example, 
federal court records were carried away and 
became lost during the Civil War. 


Even if the records are in the courthouse, 
if they are piled helter skelter in basements 
or attics, without indexes, covered with dirt 
and inaccessible, papers of value mixed with 
those of no value, they might as well be 
destroyed as far as any usefulness is con- 
cerned. 


Space in federal buildings is at a premium. 
In many places filing space is completely 
used up and no additional space is available. 
It has been estimated that there are at least 
350,000 cubic feet of records in the federal 
courts which are sufficient to fill 50,000 filing 
cabinets and that additional records are ac- 
cumulating at the rate of about 5,000 cubic 
feet or over 700 filing cabinets a year. While 
the minimum replacement cost of 50,000 filing 


cabinets would be some two and one-half 
million dollars, the cost of the space occupied 
and its maintenance in the long run is of 
considerably more importance than the cost 
of the cabinets from the dollar standpoint. 
But these figures are sufficient to indicate 
something of the size and importance of the 
records problem in the courts. 


For all of these reasons, the Administrative _ 
Office has been giving considerable attention 
to the management of court records and the 
disposal of records which have no further 
legal, historical, administrative, or other value. 


In 1943, Congress passed an act known as 
the Disposal Act providing a procedure to be 
followed for the disposal of government 
records, including court records, of no further 
value. This act contemplates that with the 
consent of the agency concerned, disposal 
lists and schedules of records will be sub- 
mitted by the Archivist to Congress and will 
be considered by a joint committee of the 
House and Senate on the disposition of 
papers. If no objection is found, a favorable 
report is* made and thereafter the records 
may be disposed of as waste paper. The dis- 
posal lists are lists of records of a kind which 
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are no longer accumulated, whereas the 
schedules refer to types of records which are 
accumulating and contemplate that thereafter 
similar records may be disposed of regularly 
at given intervals of years after they are made. 

For the storage of records which have value 
but to which only occasional reference is 
made, the National Archives and Records 
Service of the General Services Administra- 
tion maintains a number of federal records 
centers at strategic places throughout the 
country. These are well maintained in ware- 
house space at a substantially lower cost than 
the cost of office space. Not less than 55 
district courts and 6 courts of appeals are 
presently using the facilities of the records 
centers for the storage of some of their 
records, thus freeing space for current records, 
and several clerks have expressed to me their 
entire satisfaction with the facilities afforded 
and services rendered by the records centers. 
In the Sixth Circuit very substantial amounts 
of records have been transferred to the rec- 
ords centers from the clerks’ offices in the 
Southern District of Ohio and all three Dis- 
tricts of Tennessee —984 cubic feet from 
Southern Ohio — 1,403 cubic feet from East- 
ern Tennessee — 665 cubic feet from Middle 
Tennessee and 1,191 cubic feet from Western 
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Tennessee. Records from Tennessee are sent 
to the records center at Atlanta, Georgia, 
while records from Kentucky, Michigan and 
Ohio go to the records center at Chicago. 

The Judicial Conference of the United 
States has given consideration to the matter 
of the care of court records. In 1944 the 
Conference authorized the Chief Justice to 
appoint a committee to consider the disposal 
of records in bankruptcy and other cases. 
This committee made its final report in 1946, 
which was approved by the Conference. As 
a result of the work of the committee, dis- 
posal schedules for records of the clerks of 
the district courts in bankruptcy and criminal 
cases and records of the probation officers 
have been prepared, submitted to Congress, 
and approved so that they are now in effect. 
A proposed schedule for records of the clerks 
of the courts of appeals has been prepared. 
Schedules for civil and admiralty cases are 
in course of preparation. 

Briefly, the purpose of the program is first 
to separate the wheat from the chaff in the 
files. This is time consuming and requires 
some knowledge of the contents of the files. 
It is frequently impossible for the regular staff 
of a clerk's office to take the necessary time 
from their usual duties to do it. The Adminis- 


View of damaged records found in the area served 
by the Federal Records Center of Kansas City, 
Missouri. 
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trative Office has accordingly undertaken to 
make funds available for the employment of 
temporary help where the clerks have indi- 
cated willingness to undertake the work. 
Two kinds of temporary help which have 
been found readily adaptable for this kind of 
work are law students who can work during 
vacation time and retired lawyers who are no 
longer physically able to undergo the strain 
of trial work. The students and retired lawyers 
have the necessary knowledge and interest 
in the files to make it possible for them to 
do a good job. After separation, the chaff can 
be destroyed or sold for waste paper in ac- 
cordance with the approved schedules. This 
will substantially decrease the volume of files 
to be dealt with. In Eastern Michigan some- 
time ago, seven and one-half tons of proofs 
of claims were disposed of. 

Next it can be determined which of the 
files should be retained in the clerk’s office 
and which can appropriately be sent to the 
nearest federal center. Of course the latest 
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and most often used material would be re- 
tained in the clerk’s office. At this point there 
should be considered the adoption of a filing 
system which will facilitate the separation in 
the file folders of material which is to be re- 
tained permanently from that which is to be 
disposed of later. This will, of course, facili- 
tate thinning of the file at the proper time 
later. 


Finally it can be considered whether 
microfilming of the records would be advan- 
tageous. We have installed microfilm equip- 
ment in the clerks’ offices in a number of the 
larger districts where it is being used success- 
fully. For the most part it is used to make cur- 
rently the copies of judgments and orders re- 
quired by the Rules of Civil Procedure and 
Rules of Criminal Procedure to be maintained 
by the clerk. This process saves much clerical 
labor and conserves a great deal of space, but 
it is of course more useful in the larger dis- 
tricts than the smaller ones. 


Visitors registering before using records in the 
Federal Records Center in Atlanta, Georgia. 


Age 


and Replaces 


a Judge 


By H. MALCOLM McDONALD 


[ N the short space of one week the citizens 
of Texas have witnessed the employment of 
two techniques of judicial administration 
previously unused in this State. The first was 
the removal by the Supreme Court of a Dis- 
trict Judge in accordance with a provision 
of the Texas Constitution of 1876 never 
previously envoked. The second was the ap- 
pointment by the Chief Justice of the 
Supreme Court of a retired judge to fill the 
vacancy, this action being taken on the 
authority of a 1949 statute and likewise used 
for the first time in this case. This situation 
was made all the more interesting from the 
viewpoint of judicial administration since 
both the removal and the appointment were 
made by the Supreme Court itself without 
the cooperation of either the executive or 
legislative branches. 


H. MALCOLM McDONALD is professor of political 

science in the University of Texas, and is a frequent 

contributor to professional publications in political 
theory, public law and American government. 


The background facts relating to the re- 
moval arose from the political difficulties 
existing in Duval County in South Texas. 
Charges of political corruption and malad- 
ministration against the county government 
and officials, and particularly against the 
local political boss George Parr and his sup- 
porters, had been current for some time. The 
details of this dispute need not concern us 
here other than to note that federal and state 
officers had been conducting investigations 
into the situation and that public indigna- 
tion over the condition of affairs in Duval 
County was general throughout the state. 
Against this backdrop must be placed the 
removal of Judge C. Woodrow Laughlin who 
had been elected judge of the 79th District on 
November 4th, 1952, with, it is alleged, the 
political aid and backing of George Parr. 


— 


JUDGE C. WOODROW LAUGHLIN, who was 
removed from the district bench of Duval County, 
Texas, by order of the Supreme Court of Texas. 


Judge Laughlin took office on January Ist, 
1953. His conduct immediately prior to and 
after taking office gave rise to considerable 
criticisms on the basis of partiality and finally 
on July 9th, 1953 a petition signed by eleven 
lawyers requesting his removal was filed with 
the Supreme Court. 


This petition was based upon a provision of 
the Texas Constitution of 1876 as follows: 


Any judge of the district court of the 
state who is incompetent to discharge 
the duties of his office or who shall be 
guilty of partiality, or oppression, or other 
official misconduct, . . . may be removed 
by the Supreme Court. The Supreme 
Court shall have original jurisdiction to 
hear and determine the cause aforesaid 
when presented in writing upon the oaths 
taken before some judge of a court of 
record of not less than ten lawyers, prac- 
ticing in the court held by such judge, 
and licensed to practice in the Supreme 
Court; . . . The Supreme Court may 
issue all needful processes and prescribe 
all needful rules to give effect to this 
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section. Causes of this kind shall have 
precedence and be tried as soon as prac- 
ticable." 


Since this was the first time in Texas his- 
tory that such a petition had been filed the 
methods of procedure under it had still to be 
established. The Court decided: to handle 
this problem by the appointment of a Special 
Master in Chancery to hear and take evi- 
dence in the case and to report his findings of 
fact to the Supreme Court. The Court ap- 
pointed Judge D. B. Wood of Georgetown 
to this position on July 22nd, 1953. Hearings 
were commenced on August 17th, and con- 
tinued through September 11th. Both parties 
were present and were represented by coun- 
sel and on December 20th the Master's find- 
ings were filed with the Supreme Court. The 
original petition had listed twelve causes for 
removal which had been initially reduced by 
the Supreme Court to eight. The Master 
found five of these sustained by the evidence 
and sufficient to constitute grounds for re- 
moval. The first charge stated that immedi- 
ately upon taking office Judge Laughlin had 
discharged the Jim Wells County Grand Jury 
which had already brought two indictments 
against him, and was preparing to bring in 
an indictment against his brother, for illegal 
sale of private property to the county. The 
other four charges alleged certain misconduct 
by Judge Laughlin in regard to the handling 
of election ballots in Duval County, improper 
conduct in effecting an exchange of courts 
between himself and Judge Salinas at the 
time when an investigation of his own con- 
duct was pending, improper interference by 
Judge Laughlin with a grand jury investiga- 
tion of the slaying of Jacob Floyd, Jr., and 
lastly his granting of a suspended sentence 
to a client of one of his friends. 


The Supreme Court conducted oral hear- 
ings on the findings on February 10th, and 
on March 17th, 1954, ordered that Judge 
Laughlin be removed from office.” It is to 
be noted that the opinion of the court, de- 


1. Art. XV; See. VI. Constitution of the State of 
Texas. 


2. 23 Texas Supreme Court Reporter. 240. 
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livered by Associate Justice Robert W. Cal- 
vert, relied solely on the first finding of the 
Special Master, and did not proceed to con- 
sider the other four charges. In the court's 
words: 


Having concluded that the evidence in 
support of the charges in Cause One is 
such as to justify and require the re- 
spondent’s removal from office no good 
purpose, present or future, would be 
served by a discussion of other Causes.* 
The Court also ruled that the removal of 

Judge Laughlin did not prevent him from 
seeking re-election to the bench if he so de- 
sired. This holding overruled the contention 
of the petitioners that Judge Laughlin should 
be disqualified from holding any judicial 
office in the future. This objective could still 
be accomplished, however, by the successful 


3. In the matter of the removal of C. Woodrow 
Laughlin, District Judge. No. A-4295. 23 Texas 
Supreme Court Reporter 236. (1954.) 
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prosecution of disbarment proceedings against 
him. The Court also reversed the respond- 
ent’s attack upon its proceedings as violations 
of due process on the theory that they im- 
pinged on the independence of the judiciary 
by allowing disgruntled lawyers to strike back 
at an unpopular judge. The raising of the 
issue of due process by the respondents was 
also intended to lay a foundation for possible 
appeal to the Federal Court and the Texas 
Court was careful to spell out in its opinion 
that it felt that such a charge was not sus- 
tainable. The Court also ruled that no motion 
for a rehearing would be entertained. Thus 
for the first time in Texas history a judge was 
removed from office under the provisions of 
Article XV, Sec. VI, of the Constitution. 


The problem of the choice of a successor 
to Judge Laughlin now remained for con- 
sideration. The ordinary procedure in Texas 
for the filling of a judicial vacancy is for the 
governor to appoint a successor to serve until 


VIEW OF THE HEARING, before a special master in chancery, which resulted 

in substantiation of five charges against Judge Laughlin. The Supreme Court 

based its ouster on the first one, which was that one of his first judicial 
acts was to discharge the grand jury that had just indicted him, 
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the next regular election. Such appointments 
are subject to the affirmative vote of two- 
thirds. of the Senate. It so happened that 
Judge Laughlin’s removal coincided with the 
convening of a special session of the legis- 
lature so that the problem of senatorial ap- 
proval was immediately present. Viewed 
against the political background surrounding 
the case the choice of a successor was a 
ticklish one. At the same time unfinished 
business in the 79th Judicial District was pil- 
ing up and action could not be long delayed. 
Pressure was exerted on Governor Shivers to 
appoint one of the lawyers who had signed 
the original petition against Judge Laughlin. 
Senator Abraham Kazen, Jr. of Laredo, with- 
in whose district the judgeship is located, 
threatened to envoke senatorial courtesy to 
block such a move. Governor Shivers, who 
personally had been active in the drive to 
clean up Duval County, was also considered 
by some to be so involved in the situation 
as to be incapable of making an “impartial” 
appointment. 

The Governor was rescued from this awk- 
ward situation by the action of Chief Justice 
Hickman. Acting on his own volition and in 
pursuance of statutory authority granted 
under the Judges Retirement Act, Justice 
Hickman appointed retired District Judge A. 
S. Broadfoot of Bonham to the vacancy.* 
This is the first time that such action had 
been taken under the statute which provides 
for the recall of retired judges to the bench, 
with their consent, upon the request of the 
Chief Justice. Judge Broadfoot accepted and 
will serve either until a vacancy appointment 
is made by the Governor or a new judge is 
elected at the next regular election. Judge 
Broadfoot is a former district judge, member 
of the legislature and a one-time district at- 
torney. In addition he was completely dis- 


4. Vernon’s Annotated Civil Statutes Art. 6228b. 


CHIEF JUSTICE JOHN E. HICKMAN of the 


Supreme Court of Texas avoided political complica- 


tions in filling the vacancy by appointing a retired 


judge, A. S. Broadfoot of Bonham, under a 1949 
statute never before used. 
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sociated from the political feuding in Duval 
County. Thus on the occasion of the first em- 
ployment by the Chief Justice of his power 
to recall a retired judge to fill a vacancy a 
difficult political decision by the executive 
branch was avoided and the dignity and in- 
tegrity of the judicial administration of the 
state maintained. 

Both the removal and appointive proce- 
dures followed in this case demonstrate the 
advantage of alternative methods of dealing 
with judicial misconduct. The traditional 
technique of impeachment, or the use of the 
constitutional provision providing for the re- 
moval of a judge by address by two-thirds 
of both houses to the governor would have 
involved considerable delay and _ political 
maneuvering. On the other hand the exercise 
of the appointive power by the governor 
would likewise have given rise to political 
recriminations. The Texas constitution and 
statutes fortunately provided methods by 
which these difficulties could be avoided, and 
by means of which members of the bar and 
the Supreme Court were placed in a position 
to impartially control not only the removal 
procedure but the subsequent appointment 
as well. By this procedure, surrounded by the 
protections of due process and judicial im- 
partiality, much was done to strengthen the 
average citizen’s respect for, and belief in, 
the Supreme Court’s ability to guarantee and 
protect the administration of equal justice 
under law. 
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The New Promotional Program 
for Legal Aid 


By WILLIAM H. AVERY, Jr. and 
JUNIUS L. ALLISON 


Tue Diamond Jubilee Convention of the 
American Bar Association last year marked 
the close of seventy-five years of significant 
professional activities relating to the adminis- 
tration of justice. At the same time it under- 
scored a great challenge facing us in the re- 
mainder of the century —that of extending 
legal assistance to everyone, regardless of 
ability to pay. 

Since 1878 many progressive programs 
have been adopted and carried through by 
the A.B.A., but no resolution has meant more 
in the field of public service than that which 
emphasized the urgent need to promote legal 


aid and established the Standing Committee 
on Legal Aid Work. 

It is natural, at this point in the history of 
the A.B.A., that we look to the future and 
prepare for even greater public service. To 
do this adequately, it is necessary to reflect 
on what has been done and survey the many 
aspects of our job. 

Just as any businessman becoming an ac- 
tive partner in a concern would insist upon 
taking an inventory of the partnership pro- 
perty and studying the prospects for potential 
expansion, one accepting the responsibilities 
of Chairman of the A.B.A. Standing Com- 


WILLIAM H. AVERY, JR., of Chi- 
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Committee on Legal Aid Work of 
the American Bar Association. 
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mittee on Legal Aid Work should review 
the reasons for legal aid and inquire into the 
resources available for its promotion. Such 
consideration is particularly appropriate at 
the outset of the intensive program now being 
undertaken by this committee and the Na- 
tional Legal Aid Association to assist local 
bar associations in the organization of new 
legal aid societies in the 68 cities in the 
United States which have populations of 
more than 100,000 but do not have any legal 
aid facilities. 


Assets — 


Working with the A.B.A. Committee is the 
small but carefully chosen staff of the 
N.L.A.A., consisting of an executive director, 
a field director, a public relations secretary, 
a research specialist and stenographic assist- 
ants. This organization, with a distinguished 
list of directors, has, in spite of a small an- 
nual budget resolutely devoted itself to the 
promotion and development of legal aid 
work and the encouragement of the forma- 
tion of new legal aid organizations wherever 
they were needed. But the needs grew as 
the population increased. 

From the time Reginald Heber Smith 
awakened the country with his now classic 
Justice and the Poor, defining in such 
poignant fashion the gap in our administra- 
tion of justice, there has been among certain 
leaders of the bar, a determined — even if 
unsteady — progress to bring legal represen- 
tation to the low income group of our popula- 
tion. 

This stride has been quickened by a suc- 
cession of events which included the crea- 
tion of the A.B.A. Standing Committee on 
Legal Aid Work, the appointment of ener- 
getic Harrison Tweed as Chairman, the in- 
corporation of the National Legal Aid Asso- 
ciation, and the publication of the definitive 
work Legal Aid in the United States by 
Emery A. Brownell, of Rochester, New York. 

Now a great impetus to these efforts has 


_ been furnished by the generous grants of 


money by the Ford Foundation, John D. 
Rockefeller, Jr. and other corporations and 
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individuals who realize that this service must 
be a community-wide obligation (with spe- 
cial reference to lawyers), if we are to im- 
plement the often-repeated principle that 
everyone is entitled to his effective day in 
court. These funds have made it possible to 
launch a three-year development program to 
co-ordinate and augment the efforts of state 
and local bar associations to provide ade- 
quate legal aid services for the poor of their 
community. Already a field director and 
several part-time field representatives have 
been added to the regular staff of the Na- 
tional Legal Aid Association to assist in this 
carefully planned promotional endeavor. 


Since this matter of providing equal jus- 
tice for all is, in essence, an idea or a prin- 
ciple, the intangible aspects of the proposi- 
tion must be considered thoughtfully if we 
are to continue to broaden the base and ex- 
tend the services for those unable to employ 
private counsel. 


Is this concentration of effort by our pro- 
fession simply desirable as a community serv- 
ice, good for public relations — a therapeutic 
gesture on our part to help the “less for- 
tunate” — or, is it essential to society where 
the individual is placed in an all-important 
role? 


Are Lawyers Really Necessary? 


Since every argument that can be advanced 
for the need of a lawyer in our courts can 
be applied with equal force in considering 
the need of legal aid for the poor in our cities, 
we must ask the question: Are lawyers really 
essential? 


If the ever increasing number of contro- 
versies in our complex society were heard 
and determined by an administrative agency 
where one man served as prosecutor and de- 
fense counsel as well as judge and jury, the 
presence of the lawyer would be eliminated. 
However, since we hold to the belief that “in 
the long run” justiciable issues are more often 
joined, and defensable conclusions more 
often reached, under our present adversary 
court system, the lawyer remains the key- 
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stone of our traditional method of handling 
litigation. 

In all the disputes involving individuals, 
corporations and often the government itself, 
it is the lawyer who brings out the facts of 
the controversies, who reduces the issues, 
who discusses the technical provisions of the 
statutes, who reviews the decisions in previ- 
ous cases; and above all it is the lawyer who 
is able to expedite matters through the tech- 
nical procedures in our courts. He does this 
by developing every aspect of the case in an 
orderly, legal manner by means of witnesses 
and exhibits which will as far as possible re- 
enact the events surrounding the question at 
issue. 


In doing so, he materially aids the court 
in reaching a decision which will do justice 
to the litigants. When we consider that the 
ruling of the court may deprive a man of 
his life, his liberty or his property, we can 
appreciate why the courtroom is so im- 
portant in our judicial system. As Mr. Jus- 
tice Jackson has so convincingly stated, “the 
rights of the client, like the liberty of our 
people, are only those which some lawyer 
can make good in a court room.” It must be 
concluded that our judicial system, and in 
turn our entire form of government, would 
collapse without those trained in the law that 
governs the people. 


To say that the lawyer is indispensable to 
our adversary court system is also to say that 
free legal services to the poor in our com- 
munity are essential if we are to promote the 
administration of justice. 


Who would seriously contend that our 
courts should be “open” only to those who 
are financially able to employ counsel? Who 
would not admit that a serious defect exists 
in our framework of judicial administration if 
no provision is made for the twenty-three per- 
cent of our population whose annual income 
is less than $1,000, usually due to death, ill- 
ness, or resertion of the breadwinner of the 
family. 


Further, when we consider that only about 
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ten or fifteen percent of the legal contro- 
versies actually reach court, we can realize 
the great number of clients who need gen- 
eral legal advice and counsel. 


This “product” cannot be seen, touched, or 
heard except indirectly, as we know of the 
thousands of citizens whose rights are vio- 
lated and property taken away because of 
the absence of such a service. For this rea- 
son, the usual techniques employed in sell- 
ing merchandise will not be effective in our 
more difficult task of promoting legal aid. 


One fact, which must be kept in mind, is 
the way in which individuals and groups 
react to any new proposal, especially if the 
idea involves a change from the accepted 
pattern, and overt action on their part. There 
is a backlog of resistance until the accumula- 
tion of evidence makes the thinking habits 
more fluid. 


The significant fact about legal aid, how- 
ever, is not that it is new or revolutionary; it 
is a concept that is as old as justice itself. In 
the first codification of laws known to man, 
the Code of Hammurabi about 2200 B.C., 
the essence of this proposition was stated 
thus: “They should give justice to the orphan 
and the widow . . . the oppressed.” 


It is the implementation of this age-old 
concept with which we are concerned; and 


a brief review of what has been done may 
be valuable. 


Organized Legal Aid Offices 


Legal aid, on an organized basis, has ex- 
isted in parts of this country for more than 
seventy-five years, and there are now 139 
legal aid societies in our cities. There remain, 
however, some 68 urban centers with a popu- 
lation of 100,000 or more that do not have 
any provisions for giving free legal aid, ex- 
cept as individual, public spirited lawyers, 
at much expense and a great deal of incon- 
venience, render free service for those unable 
to pay. 

Records of the existing legal aid societies 
show that this is a specialized type of law 


practice — primarily small claims, wage as- 
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signments, garnishments, evictions, child sup- 
port and other matters involving debt prob- 
lems and domestic difficulties. These can be 
more efficiently handled in an office set up 
for this purpose. 


Orison Marden, retiring chairman of the 
A.B.A. Committee on Legal Aid Work, says: 
“Experience with the new office has re- 
peatedly demonstrated the inaccuracy of 
commonly heard claims that legal aid is not 
needed and that it will compete with the 
private lawyer. With virtual unanimity, both 
the bar and the public have accepted the 
new agencies, often with enthusiasm, after 
they have been in operation for a reasonable 
period. In practically every instance, it has 
been found that the real need is far greater 
than had been supposed and that there is 
no element of competition with the private 
lawyer.” 

There is an added advantage of having one 
central place to which lawyers, judges and 
social agencies can refer the clients who are 
unable to pay for the services of private at- 
torneys. The bar can publicize the service. 
A central office can be provided where the 
client will feel free to come, without asking 
for “charity.” Complete statistics can be main- 
tained. It should be such an office where 
legal aid is given in a business-like, profes- 
sional manner — one that insists upon main- 
taining the true attorney-client relationship. 


What Approach Should We Take? 


Shall we continue with the negative argu- 
ments of saying: If we do not expand this 
way of meeting the needs through local 
private agencies, there is danger of socializa- 
tion of the legal profession; or, If the or- 
ganized bar does not take the lead, less suit- 


able groups may get the credit? 


It is more in keeping with the traditions of 
the legal profession to believe that this es- 
sential facility should be provided as a public 
service of the organized bar and the local 
community. Since it is unfair and imprac- 
tical to expect individual lawyers, especially 
in our urban centers, to accept all the poor 
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class in their regular practice, it is more real- 
istic to conclude that another method of 
carrying out the principle of “equal justice 
under law” should be employed. 

Organized Legal Aid is such a method that 
has proved to be most satisfactory to the 


bar association, the public, and, above all, 
to the client. 


Interest and cooperation of the A.B.A.:: 
The promotion of legal aid throughout the 
United States has been listed as one of the 
six major objectives of the American Bar As- 
sociation for the past several years. Mr. Mar- 
den stated in his 1953 report to the A.B.A.: 
“We hope to accomplish the following ob- 
jectives within a comparative short period: 
Establish a legal aid society in each of the 
sixty-eight large communities now without 
legal aid service” — (defining these communi- 
ties as cities with a metropolitan area popu- 
lation of 100,000 and counties with a popu- 
lation of 200,000). 


It remains for the state and local bar as- 
sociations to join in this aggressive program, 
looking toward the establishment of legal aid 
offices and the parallel lawyer reference 
service. 


The representatives of the A.B.A. and the 
N.L.A.A. are not going into local areas with 
a blueprint to be adopted. Rather they stand 
ready to lend technical advice on what is 
being done elsewhere in places of similar size 
in the way of type of organization, method 
of financing, general policies and practice. 
They are available for consultations and 
speeches where their services are requested. 


Inspiration and action must come from the 
leaders of the local bar associations, and the 
initiation of the type of facilities best suited 
locally should be undertaken through the or- 
ganized legal profession with voluntary as- 
sistance from the community at large. 


The central, urgent, inescapable fact re- 
mains: this work must be done by the 
lawyers, and the time element is important. 
We cannot stand idly by and ignore this 
impelling professional obligation. 


Nas 
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Lawyer Referral 
Service Suats 


Savannah 


by H. Sot CLARK 


The enthusiasm of the Savannah Bar for 
the Lawyer Referral Service Program is 
based upon our experience since we adopted 
the L.R.S. in April, 1952. Summarizing, we 
point to five reasons for this support, they 
being: 

(1) We found that it creates more legi- 
timate business for lawyers as it permits 
ethical advertising of an institutional nature 
under the sponsorship of the Bar Associa- 
tion so that more of the public consult 
attorneys. 

(2) It dispels the common misconception 
that lawyers’ fees are high and that lawyers 
should be consulted only as a last resort. 

(3) It educates the public to use the 
lawyer for legal matters which formerly went 
to other sources, such as realtors and account- 
ants, when the lawyer is actually best 
equipped to handle the particular matters. 

(4) It teaches the public to recognize a 
legal problem. One may think that the lay- 
man knows enough to call upon a lawyer in 
a case based upon negligence, but the actual 
statistics will show that the majority of such 
cases are now settled by adjusters without the 
injured party realizing the necessity of secur- 
ing a trained attorney to advise him as to his 
rights and as to the pecuniary value of his 
pain and suffering. 

(5) It brings in fees to the individual 
lawyer that otherwise are lost. Counsellors 
in the big cities may not have such experi- 
ences, but in the smaller cities numerous per- 
sons come into law offices, ask questions 


which can be answered without research but 
which answers provide the solution to their 
problems, and then after absorbing valuable 
time leave with a mere “Thank you.” Now, 
the lawyers of Savannah say, “We have a 
rule in the Savannah Bar Association whereby 
we charge $5.00 for an interview.” It is sur- 
prising how many five-dollar bills this remark 
brings. Furthermore, this has proved to be 
a boon to the younger lawyers of our city 
who have in the past been principal victims 
of this practice. We have also discovered 
that many of these individuals getting the 
benefit of our time and knowledge gladly 
pay reasonable fees because their reluctance 
to pay a fee had been based upon the de- 
lusion that lawyers’ charges are always large. 
This has created repeat business as these lay- 
men thereafter have no hesitation in con- 
sulting a member of the legal profession. 
Those five reasons are the dollars-and-sense 
reasons behind our zeal for the Lawyer Re- 
ferral Service plan, but we have also found 
that it has been a most effective public re- 
lations vehicle. In fact, next to Legal Aid, 
it has done more than any other one thing 
to improve our status as a respected profes- 
sion in the eyes of the public. This is be- 


H. SOL CLARK is a member of the 
Savannah, Georgia and American Bar 
Associations. He is a past president of 
the Savannah Bar Association, and is 
presently Chairman of the Legal Aid 
Committee of the Georgia Bar Asso- 
ciation. 
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cause there is obviously a spirit of public 
service in this effort of the organized bar to 
provide competent legal service on reason- 
able terms of which the citizenry approves. 


Most essential to the success of any 
Lawyer Referral Service plan is the publicity 
of the project which must be continuous in 
nature. Newspaper advertisements of the in- 
stitutional type, radio and television pro- 
grams, and bus placards are helpful, but the 
best means of teaching the many persons 
who do not personally know a lawyer and 
do not know how to go about getting an at- 
torney is the classified section of the tele- 
phone directory. An advertisement in that 
section is invariably productive. Many per- 
sons look there for the name of a lawyer 
with the intention of selecting one by luck. 
Our advertisement reads: 


If You Need Legal Service 
Consult Your Own Lawyer 
If You Do Not Have a Lawyer 
Or Know of One to Go to 
Consult — Lawyer Referral Service 
Sponsored by The Savannah Bar Association 
Blum Building ....... 2-6795 


How should a Bar Association go about 
establishing such a Lawyer Referral Pro- 
gram? The complete information is contained 
in the handbook prepared by the A.B.A. com- 
mittee under the chairmanship of Theodore 
Voorhees of Philadelphia. The approach to 
the local association itself should be done by 
forming a special committee to make a study 
and a recommendation as to what is best 
suited to local conditions. The committee will 
get most of its information from this A.B.A. 
pamphlet, but if there is nearby one of the 
95 cities which now operate such a program, 
it will naturally be helpful to get a speaker 
from that city to commnicate his bar's en- 
thusiastic support. The committee should pre- 
pare the entire proposal as one-package, 
covering the method of operation, the eligi- 
bility of lawyers to serve on the panel, financ- 
ing, the publicity, etc. so that when it is pre- 
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sented to the local association for action, all 
questions and objections have been answered. 

There are four principal methods of oper- 
ating the intake of L.R.S. clients, which are 
by: 

(1) Having a special office established for 
this purpose; or 

(2) Operating jointly with Legal Aid out 
of a Legal Aid Office; or 

(3) Working through a bar association 
committee; or 

(4) Having the executive secretary of the 
bar association or other association employee 
make the referrals. 

Each community should adjust its program 
to its own peculiar conditions but there must 
be a stress on continuous publicity, which 
should include speeches before civic clubs, 
newspaper stories, and approved advertise- 
ments. 


Every lawyer should be in accord with the 
objectives of the Lawyer Referral Service 
Program. They are stated to be: “to make 
sure that everybody who needs the advice 
and assistance of a lawyer can obtain it with- 
out fear of being overcharged; to encourage 
consultation with lawyers in advance of get- 
ting into difficulties rather than after it is 
too late, or what we call ‘preventive juris- 
prudence’; to increase the trust and confi- 
dence of the public in the legal profession; 
to give a better service at a reasonable price 
than is offered by competing agencies, some 
of which are engaged in the unlawful prac- 
tice of law; and finally to make sure that the 
trend -toward socialization and regulation by 
the state does not deprive the individual of 
his freedom any more than is essential in a 
democratic society.” 


The Lawyer Referral Service is not a 
“Lawyers Hadacol.” It is not a panacea that 
will cure all of the ills of our profession. But 
it is definitely a progressive measure in keep- 
ing with our finest traditions of loyal serv- 
ice to the individual client, enhancing the 
prestige of the legal profession, and helping 
us to fulfill the duty expressed in the famous 
toast by Daniel Webster: “The Law: It has 
honored us; may we honor it.” 
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Mechanics of 
Adopting the 
Federal Rules 
for State Practice 


PRINCE A. HAWKINS, a member of the Reno bar, 
was chairman of the Advisory Committee to the 
Supreme Court of Nevada on Nevada Rules of 
Civil Procedure. 


By PRINCE A. HAWKINS 


Eveven jurisdictions have adopted a 
substantial equivalent of the Federal Rules 
of Civil Procedure to govern their own state 
practice. These are Alaska, Arizona, Colorado, 
Delaware (in courts of law), Kentucky, 
Minnesota, Nevada, New Jersey, New Mexico, 
Puerto Rico and Utah. Others having sub- 
stantial parts of the federal procedure, in- 
cluding in some the entire discovery pro- 
visions, in others the entire joinder provisions, 
are California, Connecticut, Florida, Iowa, 
Maryland, Missouri, Montana, New York, 
North Dakota, Oregon, Pennsylvania, South 
Dakota, Texas and Washington. Individual 
rules, especially Rule 16, pre-trial procedure, 
Rule 50, directed verdicts, and the rules 
dealing with discovery, have been very 
widely adopted. Adoption of the entire body 
of federal rules is under consideration in 
several other states, notably Louisiana, Con- 
necticut and West Virginia. 
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Thus state practice in more than half of the 
states already has been strongly influenced 
by the federal rules, and more are to come. 
The experience of Nevada, one of the more 
recent states to adopt the rules, may be of 
interest, both as to the mechanics of adopting 
the rules and as to the reaction to them. 


Nevada adopted the rules, almost ver- 
batim, effective January 1,. 1953. The move- 
ment for their adoption came wholly from 
within the bar. No civic groups participated. 
First, the bar approved the adoption of the 
rules in principle. There was some opposi- 
tion, but strong support came from the 
younger members of the bar and from some 
of the older, more active practitioners. 


Next, two members of the bar unofficially 
started to draft a statute adopting the rules, 
and quickly came to the conclusion that in 
preference to a statutory code of procedure, 
the rule making power should be vested in 
the Supreme Court. A call to a member of the 
court established that the Court was amen- 
able to accepting such power. 


A short, two-paragraph statute was drafted. 
It was submitted to the Supreme Court for 
approval, and was introduced into the legis- 
lature by the Judiciary Committee of the As- 
sembly. Chief Justice Badt, now associate 
justice under Nevada’s system of rotation, 
consented to appear before the Committee to 
explain the bill. Associate Justice, now Chief 
Justice, Eather, and Justice Merrill, compris- 
ing the Court, gave their support. Two mem- 
bers of the bar appeared. In the corridors of 
the capitol the bill became known as “Judge 
Badt’s Bill,” and it was enacted without delay 
or opposition. 


The act became effective July 1, 1951. 
Shortly before that date, the Court appointed 
an advisory committee, and within nine 
months after the effective date the commit- 
tee had prepared and published its tentative 
draft of rules. Within another nine months 
the rules were in effect. 


The Advisory Committee consisted of nine 
attorneys. They met at 3:00 p.m. every Tues- 
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day afternoon until the tentative draft was 
completed. Ideas from the bar were wel- 
comed, but there were no formal preliminary 
meetings. The tentative draft was brought 
before the annual meeting of the State Bar. 
Chief Justice Badt in a short informal talk 
noted that the adoption of the rules had 
previously been approved in principle by the 
State Bar, and that further comment should 
be limited to constructive criticism of the 
tentative draft. It was this kind of support 
from the Court that inspired the committee 
to complete its task in record time. 


Each comment was reviewed, and many 
of the best criticisms again came from the 
older members of the bar. Valid criticisms of 
the draft were integrated, and the commit- 
tee’s final draft was promulgated by the 
Court. Nevada’s rules follow the federal 
rules word for word wherever possible, ex- 
cept in a few instances. Uniformity was 
thought preferable to attempted improvement 
of the federal rules; existing state practice 
was allowed to remain only where considered 
definitely more suitable. The studies of every 
state which had made a similar endeavor 
were reviewed as a cross check to the suit- 
ability of retaining the federal rule without 
alteration. 


Aside from the technical amendments to 
adapt the federal rules to state practice, the 
principal changes Nevada made related to 
jurisdictional challenges and the finality of 
judgements, neither of which would neces- 
sarily be pertinent to the practice of other 
states. Rule 12(b) was changed so that the 
defense of lack of jurisdiction over the sub- 
ject matter cannot be made without entering 
a general appearance, unless the lack ap- 
pears on the face of the complaint. For ex- 
ample, residence in a divorce action cannot 
be challenged by special appearance. Lack 
of jurisdiction over the person, insufficiency 
of process, and insufficiency of service of pro- 
cess must be raised by motion. If the motion 
is denied, then review of the question is ob- 
tained through a writ of prohibition from the 
Supreme Court. This permits a determination 
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of jurisdiction without first going to trial, and 
works well because of the small volume of 
Nevada cases and the prompt decisions of 
the Nevada Supreme Court. 


The federal rule permitting relief from 
judgment was limited by reducing the period 
within which application may be made to 
six months, and eliminating from the grounds 
newly discovered evidence not discovered in 
time to apply for a new trial, and fraud other 
than that which would sustain a collateral 
attack. These changes, too, were in accord 
with former practice, which favored the 
finality of judgments. 


Minor amendments were made to supple- 
ment the federal rules relating to service of 
process and to provide for publication; to 
govern attempted discovery of trial prepara- 
tion materials; to provide for foreign deposi- 
tions; to define the entry of judgment; to 
instruct the jury before argument; to elimi- 
nate an automatic stay of execution; and to 
specify appellate procedure. Appeal on ori- 
ginal papers is permissible upon approval of 
the Supreme Court, but is not automatic. 


Satisfaction with the rules in the year and 
some months they have been in effect has 
been practically universal. An appellate 
record no longer need contain masses of ex- 
pensive and useless material. Technical pit- 
falls are not so feared, where before one of 
two appeals were decided on_ technical 
gvounds. Pre-trial has been effectively and 
courteously used by the trial judges to limit 
trial to the real issues, and to dispense with 
technicalities of proof of matters which could 
not in good faith be disputed. Congestion of 
calendars was never a problem in Nevada, 
but summary judgment procedure has 
avoided several trials. Easy discovery proce- 
dures, and_ simplified pleading, have 
shortened the lawyer’s day in procedural 
matters, a saving of time in a function rarely 
understood or adequately compensated by 
the client. Few if any attorneys would care 
to return to the old practice after having 
experienced the new. 
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—___Beneh and Bar Calendar 


August 


12-14—Virginia State Bar Association, White 
Sulphur Springs, W. Va. 
16-20—American Bar Association, Chicago, IIl. 
19 —American Judicature Society, Chicago. 
22-26—American Bar Association, Philadelphia, 
Pa. 
24-26—Maine State Bar Association, Rockland 
Breakwater, Rockland. 
26-27—State Bar of South Dakota, Huron. 
26-28—West Virginia Bar Association, White 
Sulphur Springs. 
28-Sept. 2—National Association of Claimants 
Compensation Attorneys, Boston, Mass. 
30-Sept. 4—Canadian Bar Association, Winni- 
peg, Manitoba. 


September 
2-4 “on State Bar Association, Spo- 
ane. 


8-9 —Judicial Conference, 3rd Circuit, At- 
lantic City, N. J. 
10-11—State Bar of New Mexico, Ruidoso. 
10-12—Oregon State Bar, Eugene. 
16-17—Wyoming State Bar, Rock Springs. 
17-18—West Virginia State Bar, Elkins. 
19-22—National Probation and Parole Associa- 
tion, Swampscott, Mass. 
22-24—-State Bar of California, Coronado. 
22-24—-State Bar of Michigan, Grand Rapids. 
23-25—-Missouri Bar, St. Louis. , 
— State Bar Association, French 
ick. 


October 


11—Rhode Island Bar Association, Provi- 
dence. 
14-17—Colorado Bar 
Springs. 
18-19—State Bar Association of Connecticut, 
Hartford. 
21-22—Nebraska State Bar Association, Omaha. 
22—North Carolina State Bar, Raleigh. 
November 


Municipal League, Kansas City, 


0. 

10-13—National Legal Aid Conference, New 
Orleans, La. 

17-20—Oklahoma Bar Association, Tulsa. 


January, 1955 


19-21—Pennsylvania Bar Association, Pittsburgh. 


February 

17-19—Indiana State Bar Association, Indian- 
apolis. 

April 

13-16—A.B.A. 
Ariz. 


Association, Colorado 


regional convention, Phoenix, 


June 

8-11—A.B.A. regional convention, Cincinnati, 
Ohio. 

27-30—Pennsylvania Bar Association, Bedford 
Springs. 
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The Reader’s Viewpoint 


This department is an open forum where readers are allowed great latitude in expressing themselves on 
matters within our field. The JOURNAL cannot endorse every viewpoint presented here from month to month, 
but offers them all as a wholesome stimulant to constructive thinking and action. 


Defamation of Lawyers 
By Insurance Adjusters 


As a member of the bar, and of the Judi- 
cature Society, I am making this reply to Mr. 
Adams’ letter which was published, under 
the above caption, in the June issue of the 
JOURNAL. 


His keynote appears to be public relations. 
That is not a problem peculiar to the bar. 
The entire insurance industry is just as 
anxious to maintain and improve its public 
relations, including its relations with the bar, 
as is the bar to maintain and improve its pub- 
lic relations, including, it is to be hoped, its 
relations with the insurance industry. 

Mr. Adams’ letter tends to give the reader 
the impression that “various derogatory 
epithets,” such as “ambulance chaser” and 
“shyster,” “have been coined” by insurance 
adjusters “for the express purpose of destroy- 
ing in the mind of the public confidence in 
the lawyer who represents . . . claimants.” 
The reader is also given the impression that 
the adjuster is the only one applying such 
epithets to lawyers and indulging in “this 
more or less continuous and widespread 
character assassination of lawyers” and “this 
wholesale and indiscriminate defamation.” 


If my memory serves me correctly, the 
terms “ambulance chaser” and “shyster” were 
“coined” by the bar itself. Shocking, but quite 
natural, inasmuch as decent lawyers prob- 
ably are the one most disgusted and outraged 
by the behavior of “ambulance chasers” and 
“shysters.” Certainly, several bars have con- 
ducted investigations under the frank cap- 
tion of “ambulance chasing.” Also, laws have 
been passed to curb the practice. 


Just to keep the record straight, | am com- 
pletely loyal to the bar, and to the insurance 


industry. But let us be realistic. Just as Mr. 
Adams says, “A great many . . . adjusters, of 
course, try to do their job honestly and fairly.” 
It is just as true that a great many lawyers, 
of course, try to do their job honestly and 
fairly. A minimal percentage of each group 
indulges in practices which indirectly reflect 
unfavorably upon the others in their respec- 
tive groups. Continuing to be realistic, I sub- 
mit that neither group can do the other's 
housecleaning. That is for each to do for 
itself. Each group has gone far toward that 
objective. More power to both of them in 
their further accomplishment in that direc- 
tion! 

Mr. Adams suggests the appointment of a 
committee by the Judicature Society. There 
is just such a committee of the American Bar 
Association. It is called the Conference Com- 
mittee on Adjusters. It was organized in 1938. 
On it are six representatives of the A.B.A. 
and six representatives of insurance associa- 
tions representing over ninety per cent of the 
insurance business written in the nation. The 
“Statement of Principles” to which both sides 
of the Conference Committee are committed 
provides, among other things: “The com- 
panies or their representatives will not ad- 
vise a claimant to refrain from seeking legal 
advice, or against the retention of counsel to 
protect his interest.” Also: “. . . the Commit- 
tee expresses the hope that all com plaints of 
the conduct of lawyers or insurance com- 
panies in connection with claims under insur- 
ance policies may be referred to the Com- 
mittee for its consideration.” 

Frankly, I just do not know whether, in 
Texas, some insurance adjusters, some law- 
yers, and some other members of the public 
occasionally call some plaintiffs’ lawyers 
“ambulance chasers” and “shysters.” If Mr. 
Adams can supply proof of any adjuster or 
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adjusters tossing such epithets around indis- 
criminately, or advising claimants not to re- 
tain attorneys, the Conference Committee on 
Adjusters will be glad to work with Mr. 
Adams to stop the practice. The insurance 
companies employing those adjusters as full 
time employees, or as independent adjusters, 
would not countenance such a practice. 

I have been a member of the Conference 
on Adjusters since its inception, and will be 
glad to place before it any specific complaint 
Mr. Adams will forward to me. In its sixteen 
years of work, the Committee has never failed 
to dispose of a complaint to the satisfaction 
of all concerned. 


S. Don Cartos 


125 Westerly Terrace 
Hartford, Connecticut 


An Example of 
Administrative Efficiency 


In your June issue, the article by Stanley 
N. Barnes contains on page 8 the provocative 
catch-line “Simple, Inexpensive, Expeditious?” 
and he gives some horrible examples of the 
administrative process in action; and it occurs 
to me that some of your readers might be 
interested in one method that has proven 
successful in eliminating that ironical ques- 
tion mark. 


The State Corporation Commission of Vir- 
ginia handles more different kinds of prob- 
lems than any other administrative agency 
in America. It administers the insurance laws, 
the banking laws, the Blue Sky Law, the 
issuance of corporate charters, the registra- 
tion of trade marks, the licensing of airplane 
pilots, the regulation of the rates and services 
or railroads and public utilities, the enforce- 
ment of fire safety regulations, the preven- 
tion of arson, the assessment of the property 
of all utilities for local taxation, the collection 
of various state taxes and so forth. It is a 
court of record with power to enforce its 
own judgments by writ directed to its own 
bailiff. To get its work done it has to be 
expeditious. 

In these inflationary times it gets a con- 
stant stream of petitions from utilities to in- 
crease their rates. The simple, inexpensive 
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and expeditious method of handling these 


cases is as follows: 


The utility files a short petition alleging 
that it needs more money and proposing new 
rate schedules. Attached to the petition is the 
entire direct examination of all the company’s 
witnesses in question-and-answer form fol- 
lowed by all the exhibits the company pro- 
poses to introduce. This document is mimeo- 
graphed and given to any person who wants 
a copy. The Commission enters an order fix- 
ing a hearing date forty to sixty days there- 
after and directing the company to advertise 
the hearing in the newspapers. 


When the case comes on for hearing, any 
person who objects to the proposed new 
rates is allowed to intervene. He intervenes 
by writing his name on a piece of paper and 
handing it to the reporter. 

In the meantime, the Commission’s ac- 
counting staff has gone over the company’s 
books and vouchers and checked its income 
and expenses including depreciation and 
taxes. Before the hearing, the Chief Account- 
ant has called the company’s attention to any 
criticisms of its accounts that he wishes it 
to consider, and the company has considered 
them and either agreed with them or dis- 
agreed with them. Usually there are no dis- 
agreements. 


The previously published testimony and 
exihibits are then introduced in evidence by 
having each witness swear that his testimony 
and exhibits are correct. Within twenty 
minutes after the case is called, the cross- 
examination begins, and the cross examiners 
are not in a very good position to claim sur- 
prise. Only in the larger cases is it necessary 
to adjourn to a later date for additional tes- 
timony from out-of-town expert witnesses 
employed by interveners. 


If the company wishes to present evidence 
of reproduction cost, the testimony and ex- 
hibits are tendered in one large volume and 
immediately rejected so that evidence which, 
before the Hope Case, took several days to 
introduce is disposed of in two minutes. It 
is in the record for purposes of appeal. All 
decisions of the State Corporation Commis- 
sion are appealable as a matter of right to 
the Supreme Court of Appeals of Virginia. 
The state constitution requires the Commis- 
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With law schools that are — 
rivaling the achievements of Bologna 
and of Bourges to promote scientific 
study of the law; with active bar as- 
| sociations in every state to revive professional feeling and throw off 

the yoke of commercialism; with the passing of the doctrine that poli- 

tics, too, is a mere game to be played for its own sake, we may look — 
forward confidently to deliverance from the sporting theory of jus- 
tice; we may look forward to a near future when our courts will 
be swift and certain agents of justice, whose decisions will be ac- _ 
| quiesced in and respected by all. | 


ROSCOE POUND | 
DEAN EMERITUS, HARVARD LAW SCHOOL 
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